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COASTAL RESOURCES MANAGEMENT COUNCIL: SHORELINE CHANGE 
SPECIAL AREA MANAGEMENT PLAN 

Presented by Jennifer Cervenka, Esq. 

The CRMC, with assistance from the University of Rhode Island's Coastal Resources Center and 
other stakeholders, has developed a guidance document known as the Shoreline Change Special 
Area Management Plan or "Beach SAMP". The objective of the Beach SAMP is to assist state 
and local decisionmakers and applicants to the agency analyze, plan for, and mitigate coastal 
hazards or risks associated with sea level rise, storm surge and erosion. The guidance document, 
consisting of seven chapters, will infonn future amendments to the Coastal Resources 
Management Program (the "Red Book"). On February 20,2018 and June 13,2018, the Council 
adopted the Beach SAMP and, therefore, it is now in effect. 

The following provides a brief outline of the new SAMP: 

Chapter 1 (Introduction) 

This chapter presents the vision and purpose of the Beach SAMP, which is to guide: 1) state and 
local decisionmakers in preparing for and adapting to changing costal storms, erosion, and sea 
level rise; and 2) applicants seeking coastal permits from CRMC. 

The study area for this SAMP consists of Rhode Island's 21 coastal communities and the 
planning boundary is the extent and reach of 7 feet of sea level rise with a 1 00-year return period 
storm event. 

Chapter 2 (Trends and Status: Current and Future Impacts of Coastal Hazards in Rhode Island) 

This chapter presents the scientific bases underlying the SAMP and the projections regarding 
storm surge, coastal erosion and sea level rise. Specifically, the SAMP looks at historic sea level 
rise in Rhode Island, which is slightly higher than the global average, as well as predicted future 
sea level rise. Based upon projections from National Oceanic and Atmospheric Administration 
("NOAA"), Rhode Island could experience up to 9.6 feet of sea level rise by 2100. The Beach 
SAMP policy is based upon NOAA's high curve at the 83% confidence interval, and is 
considered a "worst-case" scenario to guide long-term risk and adaptation planning. 

The chapter also discusses research on the increasing intensity and frequency of storms and 
precipitation. 

As a result of these trends, the SAMP identifies increased coastal hazards from flooding, storm 
surge, coastal erosion, and rising groundwater. 

Chapter 3 (Assessing Coastal Hazard Risk) 

This chapter organizes the assessment of coastal hazard risks into five stages. Stage 1 is to 
identify sources of risk and scenarios for planning purposes. The scenarios consist of present 



day (100-year storm at 0 sea level rise), mid-century (100 year storm at 3 feet of sea level rise) 
and long-range coastal risk planning and management (100 year storm at 7 feet of sea level rise). 
Stage 2 is to then assess the risk for a particular location using various tools already existing and 
developed as part of the SAMP. Stage 3 is to choose the measures of adaptation in order to 
manage the identified risk for a particular location. Finally, Stage 4 and 5 are the 
implementation and monitoring and evaluation of the implemented adaptation measures. 

The chapter goes on to describe tools available to the decisionmaker in assessing and 
understanding the risk. The main tool developed as part of the SAMP is STORMTOOLS, which 
is an online mapping tool that shows storm surge and sea level rise scenarios for the entire Rhode 
Island coastline. To assess the specific risks to structures, infrastructure, and public safety within 
particular municipalities, CRMC has developed the Coastal Environmental Risk Index ("CERI"). 
CERI can be used to predict storm surge and wave height, combined with shoreline change maps 
showing erosion, and damage functions to construct a risk index to structures. It has been tested 
on two pilot communities, Charlestown and Warwick. The next phase is focusing on the 
municipalities ofBarrington, Bristol, and Warren. 

Chapter 4 (Rhode Island's Exposure to Coastal Hazards) 

This chapter provides an overview of what is known to date about Rhode Island's exposure to 
coastal hazards associated with climate change and the vulnerabilities to its people, property, 
infrastructure, and natural environment. For residential structures, South Kingstown and 
Westerly as the most exposed communities under sea level rise scenarios for 3, 5, and 7 feet. 
Warwick and Barrington are the top two most exposed communities to a present day 100-year 
storm surge, as well as 100-year storm surge when combined with the 3, 5, and 7-foot sea level 
rise scenarios. Almost 20% of the commercial structures in Rhode Island's coastal communities 
are exposed to combined effects of sea level rise and storm surge under the long-range planning 
scenano. 

Chapter 5 (CRMC Coastal Hazard Application Guidance) 

This chapters provides a five-step process for applicants to address coastal hazards for particular 
projects in the design and permitting process for the CRMC. Those steps are: 1) selection of a 
project design life and associated projected sea level rise for the project site; 2) review of specific 
tools to assess the project's exposure to coastal hazards; 3) analysis required for large projects 
and subdivisions; 4) identification of design techniques that would avoid or minimize risk of 
loss; and 5) submission of permit application, including the findings of the assessment from steps 
1-4. 

Chapter 6 (State and Municipal Considerations) 

This chapter outlines how municipalities may use the five-step Hazard Application Guidance and 
STORMTOOLs as a model to evaluate and process applications at the local level. Suggested 
strategies include: 1) establishing thresholds for types of development that would be subject to 
the hazard application process: 2) the holding of advisory pre-application site plan meetings with 
property owners and developers to share CRMC's risk assessment tools, to identify design life 



for their projects, and consider future flood and erosion scenarios; and 3) incentivizing 
applicants who voluntarily follow the Hazard Application Guidance process, including decreased 
application fees or expedited permit review. 

This chapter also encourages the use of the SAMP guidance and tools for state or regional 
projects. 

Chapter 7 (Adaptation Strategies and Techniques for Coastal Properties) 

This chapter provides an overview of adaptation techniques and strategies that Rhode Island 
coastal property owners may be able to use to prepare their properties for the effects of storm 
surge, coastal erosion and sea level rise. Adaptation is categorized as ''protection", 
"accomp1odation", and "retreat". Coastal protection strategies are divided into "hard" and "soft" 
measures (a seawall v. a dune). Accommodation strategies involve the modification of a 
development or infrastructure. And, retreat strategies, as the name suggests, consist of moving or 
removing development or infrastructure. The chapter provides a comprehensive list and 
description of adaptation tools and techniques that can be applied to both existing structures or 
new construction. 
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CHAPTER 5 
RI CRMC Coastal Hazard Application Guidance 

Overview of Process 

The steps presented below provide guidance for applicants to address Coastal Hazards for 
selected projects in the design and permitting process for the Rhode Island Coastal Resources 
Management Council (CRMC). 

r: this step, the applicant will choose an 
appropriate design life, or lifespan, for the project, 
and identify a projected sea level for the project 
site based on the selected design life. 

In this step the applicant will review specified 
maps and tools to assess the exposure and 
potential risk from coastal hazards at the project 
site. 

This step is for large Projects and Subdivisions 
only. If not such a project, this step may be 
skipped. 

The applicant will identify, document, and assess 
the feasibility of design techniques that could 
serve to avoid or minimize risk of losses. 

The applicant will submit the permit application 
and include the assessment from the previous 
steps in the application package to the CRMC. 

February 14, 2018- CRMC PUBLIC NOTICE Page 11 
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7.2 Adaptation Tools and Strategies for Coastal Properties 

7.2.1 CRMC Guidance on Coastal Property Adaptation Tools and St rategies 

1. This section includes brief descriptions of a range of adaptation tools and strategies 

which property owners and decision-makers may choose to consider for use at 

individual coastal properties. It is important to note that adaptation strategies and 

tools included here are not necessarily limited to those that are currently eligible for 

permitting by all relevant regulatory agencies, including CRMC. Please refer to the 

RICRMP for current CRMC regulations. 

2. In general, the CRMC prefers "natural" or "nature-based infrastructure" solutions for 

adaptation; many such solutions are described below in section 7.2.6. Such solutions are 

often particularly appropriate at the site level. However, the CRMC recognizes that so­

called "grey infrastructure" solutions, such as those described below in section 7.2.7 and 

section 7.2.8, are appropriate in certain cases, particularly for public infrastructure. 

3. Table 1 includes a summary of the coastal property adaptation tools and strategies 

discussed in this chapter. Each tool and strategy is detailed in the chapter text. 

Additionally, references are included throughout the chapter and at the end for more 

information on each adaptation measure. 

Table 1. Summary table of coastal property adaptation tools and techniques 

Strategy Existing or Protection, Site or Structure 
New Accommodation or 
Construction Retreat -Site selection New Accommodation or Site or structure 

Retreat 
Distance inland Existing or new Retreat Site or structure 
Elevation Existing or new Accommodation Site or structure 
Terrain management 
Site grading New Accommodation Site 
Site layout New Accommodation Site 
Drainage Existing or new Accommodation Site or structure 
Natural or nature-based measures 
Coastal bank protection Existing or new Protection Site 
Uving breakwaters Existing or new Protection Site 
Dune restoration Existing or new Protection Site 
Beach replenishment Existing or new Protection Site 

April12, 2018 - CRMC PUBLIC NOTICE 
Page I 8 
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Coastal wetland or Existing or new 
enhancement 
Flood barriers 
Floodwalls Existing or new 
Temporary flood barriers Existing or new 
Floodgates and tide gates Existing or new 
Berms Existing or new 
Structural shoreline protection measures 
Seawalls Existing or new 
Revetments Existing or new 
Bulkheads Existing or new 
Wet Floodproofing 
Choice of building materials Existing or new 
Wall openings and vents Existing or new 
Protect underside of elevated Existing or new 
buildings 
Elevation of utilities and living Existing or new 
quarters 
Brea_kaway walls Existing or new 
Dry Floodproojing 
Impermeable building materials Existing or new 
or sealants 
Watertight doors or windows Existing or new 
Pumps and drains Existing or new 
Backflow valves Existing or new 
Other Retrofitting Techniques 
Fortified'"' Existing or new 
Relocation or Managed Retreat 
Site selection Existing or new 
Construct moveable structure New 
Relocate Existing 

April12, 2018 - CRMC PUBLIC NOTICE 

Protection 

Protection 
Protection 
Protection 
Protection 

Protection 
Protection 
Protection 

Accommodation 
Accommodation 
Accommodation 

Accommodation 

Accommodation 

Protection 

Protection 
Protection 
Protection 

Protection 

Retreat 
Retreat 
Retreat 

Site 

Site 
Site 
Site 
Site 

Site 
Site 
Site 

Structure 
Structure 
Structure 

Structure 

Structure 

Structure 

Structure 
Structure 
Structure 

Structure 

Site or structure 
Structure 
Site or structure 
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UNITED STATES SUPREME COURT 
 
Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 (2017) 
 
OVERVIEW:  Trinity Lutheran Church Child Learning Center operated a preschool and daycare on 
church property in Missouri.  The Center’s playground gravel surface needed replacing and the Center 
applied to the state’s Scrap Tire Program for rubber playground surfacing.  The application was denied 
because the Department of Natural Resources’ policy precluded grants to religious organizations.  After 
its application was rejected, Trinity Lutheran filed a lawsuit alleging the Department violated the Free 
Exercise Clause. The Court’s analysis was fourfold.  1) Benefits that are generally available to the 
public cannot be denied based on religion.  2) The policy amounted to a denial of the Center’s ability to 
participate in the Department’s program alongside secular organizations.  3) The Department’s policy 
forces the Center to choose between religion and government benefits.  4) The policy did not survive 
strict scrutiny. 
 
OUTCOME:  The Court held that Trinity Lutheran’s rights were violated when the Department denied 
the Center’s application to the Scrap Tire Program on the basis of the Center’s religious affiliation. 
 

UNITED STATES COURT OF APPEALS FOR THE D.C. CIRCUIT 
 
Delaware v. Surface Transp. Bd., 859 F.3d 16 (D.C. Cir. 2017) 
 
OVERVIEW:  Delaware petitioned for review of an order of Surface Transportation Board (STB) that 
held that state senate bill prohibiting the nonessential idling of locomotives at nighttime was preempted 
by the Interstate Commerce Act (ICA) and the Interstate Commerce Commission Termination Act 
(ICCTA). 
 
OUTCOME:  The court held the senate bill was preempted by ICCTA because it targeted the railroad 
industry.  Under the ICCTA’s preemption of state laws governing rail transportation, states retain certain 
traditional police powers over public health and safety concerns, such as electrical, plumbing and fire 
codes, direct environmental regulations, and other generally applicable, non-discriminatory regulations 
and permit requirements, provided the regulations protect public health and safety, are settled and 
defined, can be obeyed with reasonable certainty, entail no extended or open-ended delays, and can 
be approved or rejected without the exercise of discretion on subjective questions.  Under ICCTA, 
states' power to impose rules of general applicability includes authority to issue and enforce regulations 
whose effect on railroads is incidental, and which address state concerns generally, without targeting 
the railroad industry. 
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UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 
 
St. Bernard Par. Gov't v. United States, 887 F.3d 1354 (Fed. Cir. 2018) 
 
OVERVIEW:  Saint Bernard Parish and other property owners sued the United States in the Court of 
Federal Claims alleging a taking under the Tucker Act.  The plaintiffs argued that the government was 
responsible for property damage from flooding because the government failed to “maintain or modify 
the Mississippi River Gulf Outlet (MRGO) and because the government constructed the MRGO 
channel.  The Claims Court awarded damages to the plaintiffs, having found a taking.  The government 
appealed, and the plaintiffs argued their damages were inadequate. 
 
OUTCOME:  The Federal Circuit Court of Appeals reversed.  It found that there could be no takings 
liability for the government’s inaction (failure to maintain or modify the MRGO).  The court also found 
that the plaintiffs failed to establish causation under the proper standard.  On a takings theory, the 
government cannot be liable for failure to act, but only for affirmative acts by the government.  In order 
to establish causation, a plaintiff must show that in the ordinary course of events, absent government 
action, plaintiffs would not have suffered the injury. 
 

UNITED STATES COURT OF FEDERAL CLAIMS 
 
Sacramento Grazing Ass'n v. United States, 135 Fed. Cl. 168 (2017) 
 
OVERVIEW:  In 2004, livestock grazing permittees (SGA) sued United States Forest Service (USFS), 
asserting 5th Amendment claims arising from USFS’s alleged taking of water rights, ranch, and 
preference grazing right on federally administered grazing allotment in national forest, and asserting 
claims for compensation for USFS's de facto cancellation of grazing permit.  USFS argued the action 
was time barred under the Tucker Act, which requires a plaintiff to file a complaint in the United States 
Court of Federal Claims within six years after a claim “first accrues.” 
 
OUTCOME:  A claim first accrues when all the events have occurred that fix the alleged liability of the 
Government and entitle the claimant to institute an action.  The six-year statute of limitations period 
began to run in 1998, when USFS “officially” excluded permittees' cattle from using water inside 
riparian exclosures within federal grazing allotment, instructed permittees to remove cattle within the 
exclosures, and warned that failure to do so could result in the suspension or cancellation of the 
grazing permit.  Rather than calculate taking damages, the court directed parties to undertake a 
renewed effort to ascertain whether alternative water sources can be made available. 
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UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT 
 
Riggs v. Curran, 863 F.3d 6 (1st Cir. 2017) 
 
OVERVIEW:  Utility ratepayers brought action against RI Public Utility Commission (PUC) and the utility 
company, alleging that the commission's order approving a power purchase agreement related to new 
wind farm violated the Federal Power Act (FPA) and the Public Utility Regulatory Policies Act (PURPA) 
because the agreement had above-market cost and would result in a significant increase in their 
electric bills. 
 
The United States District Court for the District of Rhode Island, William E. Smith, Chief Judge, 196 
F.Supp.3d 338, dismissed the action.  The ratepayers appealed. 
 
OUTCOME:  The court dismissed the claim because state's three-year limitations period for personal 
injury actions expired, rather than apply the five-year general federal statute of limitations period.  The 
ratepayers' claims accrued, for limitations purposes, on the date that PUC’s order approving the wind 
farm project became final.  Since the order was a discrete, final decision, later decisions by other 
agencies could not have changed the commission's order. 
 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF RHODE ISLAND 
 
Indus. Tower & Wireless, LLC v. Esposito, No. 17-057-JJM-PAS, 2018 U.S. Dist. LEXIS 11507 
(D.R.I. Jan. 22, 2018) 
 
OVERVIEW:  ITW applied for a special use permit for a telecommunications tower in Foster, RI.  The 
Foster Zoning Board denied the application.  ITW sued the Zoning Board and its members alleging a 
Federal Telecommunications Act (TCA) violation.  ITW alleged that the Zoning Board prevented 
personal wireless services provisions.  ITW sought a court order requiring the Zoning Board to grant the 
special use permit.  Under the TCA, “any decision by a municipality to deny a request to place, 
construct, or modify personal wireless services facility shall be in writing and be supported by 
substantial evidence in the written record” and “local zoning authorities ‘shall not prohibit or have the 
effect of prohibiting the provision of personal wireless services.”  To determine whether the Board’s 
decision includes support by substantial evidence, “the court must review the record as a whole.”  In 
applying this standard, the court determined that ITW established that the Board’s denial was “plainly 
deficient.” 
 
OUTCOME:  The court ordered the Foster Zoning Board to issue the special use permit to ITW in light 
of Congress’ instruction that “disputes under the TCA must be determined on an expedited basis” and 
that “injunctive relief, rather than a remand for further proceedings, best fulfills this statutory goal.” 
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SUPREME COURT OF RHODE ISLAND 
 

Gerald P. Zarrella Tr. v. Town of Exeter, 176 A.3d 467 (R.I. 2018) (affirmed Zarrella Tr. v. Town of 
Exeter, No. WC-15-0218, 2016 R.I. Super. LEXIS 80 (Super. Ct. July 19, 2016)) 
 
OVERVIEW:  Exeter and Zarrella entered into a consent agreement in 2011 prohibiting Zarrella from 
using or renting his property for weddings or commercial events until the agreement’s terms were 
superseded by statutory amendment.  In 2014, RIGL § 2-23-4(a) (“Farm Act”) was amended.  Zarella 
applied for a zoning certificate for events, arguing the Act’s amendment superseded the agreement with 
the Town because the definition of farm uses was expanded.  The Town refused to issue a preferable 
Zoning Certificate on the grounds that the Act’s amendments were policy statements only. 
 
OUTCOME:  The Rhode Island Supreme Court affirmed the trial court judgment.  The court determined 
that the statute did not expand the uses under the Act, but simply included “a list of encouraged uses of 
farms and farmland, which did not preempt the town’s authority to restrict . . . commercial events, 
including weddings for a fee.” 
 
State ex rel. Town of Tiverton v. Pelletier, 174 A.3d 713 (R.I. 2017) 
 
OVERVIEW:  Defendants were convicted in Superior Court for violating a Tiverton Zoning Ordinance by 
manufacturing compost on their property in an R-80 zoning district.  Farming commercial crops is 
permitted in the district, but “industrial manufacturing, storing, processing, and fabricating activities” are 
prohibited.  The court distinguished the defendants’ composting activities from “the average 
homeowner” and explained that the average homeowner does not use heavy, industrial machines to 
deliver waste and then remove compost to off-site locations.  The defendants argued that they had not 
violated the zoning ordinance because they had not “packaged, shipped, and sold” the compost.  The 
court held that the ordinance does not require retail activity and, therefore, the lower court properly 
applied the law.  The court also rejected the argument that defendant’s composting activities fell within 
a permitted accessory use. 
 
OUTCOME:  The Rhode Island Supreme Court affirmed the Superior Court’s judgment. 
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SUPERIOR COURT OF RHODE ISLAND 
 
Biggs v. Bongiolatti, No. WC-2016-0382, 2018 R.I. Super. LEXIS 36 (Super. Ct. Apr. 11, 2018) 
 
OVERVIEW:  Biggs sought to construct a “widow's walk”, which required a building permit.  To obtain a 
building permit, a zoning certificate was required from the Zoning Officer.  Biggs did not apply for a 
building permit, but applied for a zoning certificate.  The Officer denied the zoning certificate due to 
2012 conditions contained in a prior permit and variance.  The Officer instructed Biggs to apply to the 
Zoning Board for a variance.  Despite the Officer’s instructions, Biggs filed an appeal of his decision 
denying the zoning certificate to the Zoning Board of Review.  The Board upheld the Zoning Officer’s 
decision. 
 
Biggs appealed the Board’s denial and argued that the Board misapplied the condition from the 2012 
decision.  The Board argued that Biggs had no right to appeal because she has not been aggrieved 
pursuant to the RI Zoning Enabling Act, which states:  “[Z]oning certificates have no legal effect on the 
subject property, they cannot ‘injure’ a property owner or piece of property.” 
 
While the parties stipulated that the Town's building department would not act on the building permit 
application without a valid zoning certificate, there was no evidence in the record that Biggs actually 
applied for a building permit.  This distinction is notable because the Town's refusal to issue a building 
permit is an appealable event for which a property owner is aggrieved and an appeal can be taken. 
 
OUTCOME:  The court held Zoning Board acted in excess of its statutory authority by affirming the 
Officer’s decision because zoning certificates are not appealable.  Furthermore, Biggs was not 
aggrieved by the Officer or Board's actions, and, therefore, she lacks standing to appeal the Board's 
decision in the Superior Court. 
 
Perrywinkle Realty, LLC v. Tikoian, No. WC-2010-0647, 2018 R.I. Super. LEXIS 15 (Super. Ct. Feb. 
14, 2018) 
 
OVERVIEW:  The applicant applied for CRMC approval to expand an existing commercial pier. 
Perrywinkle owns property across the street from the existing pier and filed a timely objection that the 
pier expansion would interfere with Perrywinkle’s littoral rights.  Perrywinkle also filed for declaratory 
judgment in the Superior Court.  CRMC issued a written approval for the pier expansion. 
 
OUTCOME:  While CRMC exclusively determines whether to approve wharf or dock construction in 
tidal waters, it is for the judiciary to determine littoral and riparian rights.  The Superior Court 
determined that it has jurisdiction to determine the threshold question regarding Perrywinkle’s action for 
declaratory judgment on the littoral boundaries issues. 
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Town of Exeter v. State, Nos. PC 2017-1549, PC 2017-1666, 2017 R.I. Super. LEXIS 164 (Super. Ct. 
Dec. 15, 2017) 
  
OVERVIEW:  RIDEM developed plans to build a visitor center in Richmond.  The accompanying 
parking lot and wastewater treatment system extend into Exeter.  Exeter argued the building violates its 
zoning ordinances.  Richmond argued building is in an R-3 zoning district, which prohibits the visitor 
center use.  Both Towns sued and moved for preliminary injunctive relief. 
 
The central issue in the case is whether the state must “conform to and comply with municipal zoning 
and land use ordinances and regulations and the procedures related thereto.”  The court rejected 
Blackstone Park Improvement Ass’n v. State of R.I. Bd. of Standards and Appeals’ test of five factors 
that should be weighed to decide if the state has immunity from local zoning.  The Towns claim that the 
state must first apply to the local zoning or planning boards for approval before asserting immunity.  
The court disagreed and refused to require the state “to submit to local administrative review prior to 
raising the issue of immunity.”  The Towns failed to show a likelihood of success on the merits in light of 
the Blackstone Park case and the Comprehensive Planning and Land Use Regulation Act, which lays 
out the process for municipality objections to proposed state projects. 
 
OUTCOME: The Towns failed to satisfy the requirements for preliminary injunctive relief. 
 
Conservation Law Found., Inc. v. Clear River Energy, LLC, Nos. PC-2017-1037, PC-2017-1039, 
2017 R.I. Super. LEXIS 151 (Super. Ct. Oct. 4, 2017) 
 
OVERVIEW:  CLF and Burrillville claim Johnston has no legal authority to sell to CREC water initially 
purchased from the Providence Water Supply Board (PWSB).  CREC and Johnston, moved to dismiss 
Plaintiffs' Amended Complaints.  Defendants aver:  1) that CLF and Burrillville lack standing—a 
prerequisite to seeking a declaratory judgment, (2) Plaintiffs have not exhausted their administrative 
remedies with the Energy Facility Siting Board (EFSB) and, (3), EFSB has primary jurisdiction over all 
issues of licensing and permitting major energy facilities—including CREC's proposed power plant and, 
therefore (4) Court is without any role in the EFSB's decision-making process because decisions of the 
EFSB are appealable only to the Rhode Island Supreme Court, and (5) Failure to join indispensable 
parties.  The statute at the root of these cases, P.L. 1915, ch. 1278, § 18, provides, in pertinent part, 
that certain towns, cities, and other entities—including both Johnston and Burrillville— “shall have the 
right to take and receive water [from the PWSB] for use for domestic, fire and other ordinary 
municipal water supply purposes…” Before determining the merits, the court first considered 
whether Plaintiffs have standing. 
 
OUTCOME:  Although the court concluded that Burrillville and CLF had not alleged injuries in-fact for 
purposes of establishing standing, the court invoked what is known as the “substantial public interest” 
exception.  Here, the court was presented with a question of statutory interpretation affecting the legal 
authority of towns, cities, and other entities—including Burrillville and Johnston—to use the water they 
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take and receive from the PWSB.  Based on the number of people affected, the court found the public 
interest is affected in a significant way. 
 
R.I. Patient Advocacy Coal. Found. (RIPAC) v. Town of Smithfield, No. PC-2017-2989, 2017 R.I. 
Super. LEXIS 150 (Super. Ct. Sep. 27, 2017) 
 
OVERVIEW:  Town adopted a zoning ordinance amendment “to regulate the cultivation and distribution 
of medical marijuana” that restricts who can grow marijuana as well as where and how it may be grown.  
The plaintiffs, medical marijuana patient cardholders and RIPAC, sought declaratory judgment and 
injunctive relief from the Superior Court.  Plaintiffs claim Smithfield is preempted by State and Federal 
laws and the zoning ordinance is beyond the authority of the Town pursuant to the Zoning Enabling Act.  
Smithfield challenged the Plaintiffs’ standing on the grounds that another remedy exists under the 
Hawkins-Slater Act. 
 
OUTCOME:  The court found the plaintiffs had both a private right of action and standing.  The court 
determined that the plaintiffs established the requirements for preliminary injunctive relief based on the 
plaintiff’s assertions that state law preempts the Town’s ordinance, that the ordinance would invade the 
plaintiffs’ privacy and hinder their access to healthcare, and that the Town may address concerns by 
enforcing other laws.  Finally, the court determined that issuing a restraining order would maintain the 
status quo under existing state law. 
 
Sullivan v. R.I. Dep't of Envtl. Mgmt., No. PC-2016-2165, 2017 R.I. Super. LEXIS 87 (Super. Ct. May 
19, 2017) 
 
OVERVIEW:  RIDEM denied Sullivan's application to renew his expired multi-purpose commercial 
fishing license.  Sullivan appealed to RIDEM's Administrative Adjudication Division (the AAD).  The 
AAD affirmed and sustained the denial.  Sullivan timely appealed the AAD decision.  RIDEM contends 
that Sullivan failed to properly serve process because he did not include a copy of the summons with 
the complaint.  Additionally, RIDEM contends that the complaint was served upon the incorrect party—
namely, RIDEM's attorney.  Second, RIDEM argues that the AAD Hearing Officer had express authority 
under AAD Rules of Procedure § 16(k) to conduct the Hearing without a stenographer or a recording. 
 
OUTCOME:  The court found that RIDEM waived challenges to the court's jurisdiction on the basis of 
improper service of process when RIDEM entered a general appearance it submitted itself to this 
court's jurisdiction.  The court found RIDEM’s failure to record the Hearing was a violation of statutory 
procedure that substantially impaired the court's ability to consider the Appellant’s appeal and thus 
substantially prejudiced his rights.  The decision was vacated and remanded for a new hearing 
consistent with the decision. 
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I. What are PFAS? 
 

1. Perfluoroalkyl or Polyfluoroalkyl fluorinated organic 
chemicals. 

2. PFAS do not occur naturally, but are widespread in the 
environment. 

3. PFAS are found in people, wildlife, and fish all over the 
world. 

4. PFAS do not break down easily in the environment. 
5. These substances are man-made chemicals that have been 

used in industry and consumer products worldwide since 
the 1950s. 

 
II. What are the Exposure Pathways? 
 

1. PFAS contamination may be in drinking water, food, indoor dust,  
 consumer products, and workplaces.  

2. Although some types of PFAS are no longer used, some products may  
 still contain PFAS: 

 
Food packaging materials Carpets  Water resistant clothing 
Nonstick cookware   Electroplating   Firefighting foam 
Stain resistant fabric   Cosmetics   Cleaning products   

 
They have also been used to make carpets, clothing, fabrics for furniture, paper packaging for 
food (Subway!), and other materials that are resistant to water, oil, grease, or stains.    
https://www.atsdr.cdc.gov/pfas/index.html 
 
III. What are the Possible Effects? 
 

• Developmental effects in infants and lower birth rates 
• Interference with the body’s natural hormones 
• Increase in cholesterol levels 
• Impacts to the immune system 
• Increase in cancer risk 
• Lowers a woman’s chances of getting pregnant 

 

https://www.atsdr.cdc.gov/pfas/index.html
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IV. Regulatory and Programmatic Issues and Risks 
 
Existing Regulations: 
In October of 2017, RIDEM adopted 70 parts per trillion as the groundwater quality standard for 
PFOA, PFOS or a combination of PFOA and PFOS where the groundwater is classified GAA or GA. 
This was based on the USEPA’s Health Advisory, and was promulgated in an emergency fashion. 
 
 
 
 
 
 
 
 
 
Existing Rationale: 

 
 
 
This new standard has the potential to 
impact clients through: 
 

1) Siting Prohibitions and Setbacks 
2) Absolute prohibitions in GAA and GA 

Areas  
3) Revised setbacks from public and 

private wells  
4) Revised Design and Performance 

Standards 
5) Construction standards 
6) Treatment standards 
7) Discharge standards 

 

 
 
Expected impacts to the following programs: 
 

1) Underground Storage Tanks 
2) Onsite Wastewater Treatment 

Systems  
3) Groundwater Discharge Rules (non-

sanitary waste, including stormwater)  
4) Solid Waste Disposal  
5) Wastewater Treatment Facility Sludge 

Disposal  
6) Dredge Material Disposal 
7) Groundwater Remediation 
8) Water Quality Certification 
9) Landfill programs 
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IN FACT, RIDEM is currently accepting comments on amendments to its Hazardous and Solid 
Waste Regulations. 
 
Solid Waste Regulations: 
 

1. Updates to include adding PFAs to Constituents for Detection Monitoring 
2. Quarterly monitoring or Semi-annual monitoring? 
3. Requirement for testing at Site Remediation and Superfund Sites 
4. Not considering adding PFAs as a hazardous waste 

 
V.  Practical Impacts to Your Clients and Cases 
 
Recent Examples: 
 
Car Wash in New Hampton, NH – May 25, 2018 
Rockford Dam, Michigan - April 13, 2018 
Newport Naval Base, Newport, RI – March, 2018 
Cape Fear, North Carolina – June 22, 2017 
 




























































